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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2740 
WELDING ENGINEERS, INC., AND AMERICAN EM-· 
PLOYERS INSURANCE COMP ANY, Appellants, 
versus 
GENEST.A. SPARROW SHUFFLEBARGER, Appellee. · 
PETITION FOR APPEAL. 
To the Honorable Jitdges of the Supreme Court of Appeals 
of Virginia: 
This is an appeal from a decision and award entered on 
May 12, 1943, by the Industrial Commission of Virginia upon 
review which allowed compensation to Mrs. Genesta Spar-
row Shufflebarger, et al., for the death of Frank D. Shuf-
flebarg·er, who died on August 29, 1942. Mr. Shufflebarger 
left surviving him his wife, Genesta Sparrow Shufflebarger, 
and two children, Lola. Viola Shufflebarger, who was born 
June 19, 1937, and Mary Elizabeth Shufflebarger, who was 
born May 25, 1936. . 
The insurance carrier denied compensation upon the ground 
that there was no evidence that the deceased met his death 
by reason of any accident occurring during the course of his 
employment. We contend that there was not sufficient evi-
dence in the record before the Industrial Commission .to 
justify the. award which it made. 
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2* *THE FACTS. 
Frank D. Shufflebarger was in the employ of Welding En-
gineers, Inc., at the Army Base, at Norfolk, as a welder. The 
employer was engaged in the construction of a ship, and at 
the particular · time of this ctccurrence the work "'W.hic'h was 
being done was that of welding a defect in a metal tank so 
as to stop a leak. This tank was about ten feet long and two 
and one-half feet in diameter. The day was quite warm, and 
in order to weld the tank it was necessary for the employee 
to go into this restricted place. There was very little water 
in the bottom of t4e tank as it lay on _the deck, probably 
about an eighth of an inch. There were, however, some 
empty pipes· in the bottom of the tank upon which Shuffle-
barger crawled to the place of his work. For the purpose 
· _of doing his job he carried with him an electrode, an air hose 
and an electric light upon an extension cord. ,Just behind 
him ·at the mouth of the tank was another workman named 
Edwards. He was in the tank a very short time, a matter 
of only a few minutes, when he completed the, job and started 
to pass the electrode over his shoulder to Edwards to be 
taken out when he suddenly collapsed and lay prone upon 
the pipes in the bottom _of the tank. In lying in this position 
the electric light was under him with the bulb ag·ainst his 
left chest. Edwards, noticing that the bulb was still burning, 
and fearing that the heat from the bulb would burn Shuffle-
barger 's body, caught hold of the electric cord and gave it 
a jerk so as to pull it from under Shufflebarger 's body. The 
result was tha.t the cord parted. The men then took ,Shuffle-
barger 's body out of the tank and medical aid was promptly 
summoned. 
The death certificate which was issued after an examina-
tion by the coroner, Dr. McDonald, stated that the cause of 
the death was unknown. At the hearing before the examiner 
Dr. McDonald testified that it might have been electrocution, 
basing this opinion of possibility upon the burn which ·he 
3* •saw upon the body of Shufflebarg·er. However, there 
was no evidence of any defect in either the electrode with 
which he had finished his work or in the light cord or bulb 
which was burning until Edwards attempted to pull it from 
under Shufflebarger after he had collapsed upon it. 
THE ARGUMENT. 
1. An Award Cannot Be Based 1tpon Surmise or Conjecture. 
We are mindful of the liberality of the Industrial Commis-
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sion and the latitude which is given them in these hearings 
especially as to matters of evidence. As we understand it, 
l1owever, the courts have never relinquished the rule that in 
the -µltimate result there must be facts showing that an ac-
cident has actually happened and that the injury or death 
resulted from such accident. Even though a plausible as-
sumption might be built up, there must still be direct evi-
dence to support an award, and the burden of supplying that 
evidence is upon the complainant. In Sullivan v. Suffolk 
Peanut Oo., 171 Va. 439; 199 S. E. 504, this court said with 
ref ere nee to this principle: 
'' The burden of supplying evidence from which the infer-
ence can be legitimately drawn that the injury arose out of 
and in the course of employment rests upon complainant. 
An a,ward based on surmise and conject'll,re ivill be set aside.'' 
(Italics ours.) 
In Ilahn v. Industrial Oommis.<:inn, et al.· (Ill.), 168 N. E. 
652, the court announced the principle as follows: 1 
"The burden of proof was upon the plaintiff in error .to 
prove by the preponderan~e of the evidence that the death 
was the result of an accident which occurred in the course 
of the employment.'' • • • '' The liability of an employer 
under the Compensation Act cannot be- based on a choice be-
tween two views equally compatible with the evidence, but 
the liability must be based upon facts established by the evi-
clfmce, and, where the caiMe of the injury or death is equally 
consistent -with an accident and with no accident, compensa-
tion will be denied." (Italics ours.) 
4• •rn Continental Cas'ltalty Co. v. Industrial Commission 
of Utah, 284 P. (Utah) 313, the court said: 
'' An award cannot rest upon mere conjecture or possi-
bility. Bingham Mines Co. v. Allsop, 59 Utah 306; 203 P. 
644. However, in reviewing a record every legitimate in-
ference which can arise from the evidence must be drawn in 
favor of an employee where, as here, the Commission has 
made findings an award in his favor. There must be, how-
e1Jer, evidence, an,d, not mere conjectitre." (Italics ours.) 
From our viewpoint it is more probable that the collapse 
of Shufflebarger was the result of heart failure than from 
any electrocution, because, as we shall point out in the next 
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section, there was no defective condition from which an ele~-
trocution could arise. · 
Also in this connection it is to be noted that after this oc-
currence the insurance carrier requested an autopsy, which 
the widow refused. Application was then made promptly to 
the Industrial Commission, which application was refused, 
and at. the hearing before the Commissioner on December 16, 
1942, the request was renewed and again ref used. 
2. The Facts Do Not Just·ify a Ffoding of Death by 
Electrocution. 
There were only two sources which could be inquired into 
for any possible short circuiting necessary for electrocution. 
The first was the electrode with which be was doing the weld-
i~g, and the second was the electric light which he had in the 
tank with him. 
As to the electrode, it must be remembered that he had com-
pleted his job of welding and was in the act·of passing the 
instrument out of the tank to Mr. Edwards when he collapsed. 
''He finished his job and turned and handed me electrode to 
. . pass out to ·Mr. Eanes, and he collapsed.'' ( Edwards, 
5~ page 13.) *The testimony of the witnesses also is to the 
effect that this instrumentality was not defective (Eanes, 
page 5; Edwards, page 14). There is no evidence that this 
.instrumentality had to be repaired before being used again, 
and certainly in view of the above positive statements we can 
eliminate this instrumentality from any connection with this 
occurrence. . 
As to the light cord, the witness Eanes testified that this 
cord had been parted on a previous occasion; that he took 
tape and wrapped it, after which he had used it himself for 
three or four hours and had g·iven it to Shufflebarger to use, 
and that it was all right. We quote from Eanes 's testimony 
at pages 7 and 8 of the record as follows: 
'' Q. You said that the cord had been defective but that 
·you had repaired it? 
'' A. Yes, sir. 
''Q. When did you repair iU 
'' A. That morning. 
"Q. How did you repair iU 
'' A. Took tape and wrapped it. . 
"Q. Did you use the cord yourself after you. repaired itt 
"A. Yes, sir. · .. 
'' Q. How long did you use it T 
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"A. I would say three or. four hours. 
'' Q. You put cord in there for him to use Y 
'' A. Yes, sir. 
''Q. When you put it in there for him to use what was the 
condition? 
"A. It seemed to be all right. 
'' Q. The electrode and electric light cord was all right Y 
"A. As far as I know." 
The witness Edwards testified with reference to his action 
in connection with this light bulb at pages 15 and 16 of the 
record as follows : 
'' Q. When he collapsed did his body fall on this light bulb¥ 
'' A. Yes, sir, the light bulb was under him. 
'' Q. What part of his body was it that came in contact with 
the light bulb then 7 
''A.To tell you the truth, I don't know. Laying on light and 
bulb down between two pipes, I didn't know whether weight 
enoug·h on bulb to break it. 
'' Q. You grabbed hold of cord and pulled it from under-
neath himT 
'' A. Yes, sir, I tried to hold him up, he drew his knees up, 
I pulled the light cord in two. 
'' Q. You were afraid the light would burn him 7 
'' A. I didn't know whether the light would electrocute 
hln · 
ff• •,' Q. The lig·ht was still burning 1 
"A. Yes, sir, when cord was pulled in two. 
'' Q. You pulled the cord in two and the lig·ht was burning 
at the time you pulled the cord in two? 
'' A. Yes, sir .. 
'' Q. You didn't pull cord in two until after he collapsed? 
'' A. 11hat is right. 
'' Q. The bulb didn't break? 
''A. No, sir." (Italics ours.) 
In view of the fact that the bulb was still burning after 
Shufflebarger collapsed and fell on it, and that the line was 
in good condition before being taken into the tank a few min-
utes before this occurrence, we feel that this instrumentality 
can also be eliminated as having nothirtg to do with Shuffle-
barger's death. 
The Commissioner in his original finding·, and also the 
Commission at tl1e time of the argument of the case upon re-
view, evidently laid a good bit of stress upon the testimony 
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of the witness Gearheart to the effect that he saw a flash in 
dark and that showed that something was defective. (Evi-
dence, page 12.) However, Mr. Gearheart admitted that l1e 
did not examine either the light cord or the electrode. But 
the witness Edwards fully explained this, and we quote from 
his testimony at the bottom of page 13 and the top of page 
14 as follows: 
'' Q. Did you see a flash in there, in drum? 
'' A. The flash Mr. Gearheart saw, I passed electrode and 
pulled light cord aud that was what flared up.'' 
The flash that Gearheart saw was the light from the dis-
connected ends of. the wire when Edwards pulled it in two 
after Shufflebarger had collapsed and was lying with his 
chest pressed against the lig·ht bulb. This, therefore, could 
not possibly have had anything to do with . Shufflebarger 's 
sudden collapse. 
We earnestly contend, therefore, that there is nothing in 
the record to justify the claim that there was an electrocu-
tion. 
7* *Test-i'1nony of the Doctors. 
Dr. McDonald was the coroner who first examined thh~ 
man, and who rendered the death certificate of "cause un-
known". At the bearing he did not testifv nositivelv that 
this was an electrocution, and be was asked the direct ques-
tion: '' Q. Doctor, you were not quite sure that this was elec-
. trocution? A. Not without autopsy. * * * '' (Page 9.) He 
then proceeded to explain how an autopsy would probably 
show the actual cause of death. He then testified that '' the 
man died of probable electrocution" (Page 9). Wl1en asked 
for the basis of his statement he replied, '' From the charac-
ter of the burn'' ( Page 10). The witnesses all testify that 
there was a burn on Shufflebarger 's chest where it had come 
in contact with the burning electric bulb after his collapse. 
Dr. McDonald admitted that a bad heart condition had sug·-
g-ested itself to him, stating at page 10: ''The thought ca~c 
to me that it might have been a heart condition, but at that 
age, and knowing history, I don't think so." · Unfortunately, 
our newspapers these days report all too frequently sudden 
collapses of our younger men, and the chest b"µrn was readily 
explained, especially by the witness Edwards.!· Just why Dr. 
McDonald as coroner did not perform an autopsy so ·as to 
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ascertain the cause of the man's death is difficult to under-
stand. 
Dr. K. W. Berblinger was also put upon the stand by the 
complainant. He testilied that on August 21, 1942, he attended 
Mr. Shufflebarger at his home and found that "he had grippe 
with fever and chills". He saw him again "about a week or 
half a week later", and stated that the man was confined with 
his attack of grippe for "about a week or so". In view of 
the fact that this accident occurred on August 29th, it is quite 
evident that Shufflebarger had barely ·recovered, if at all, 
from his illness. And when we take this into consideration, 
coupled with the nature of his work and the temperature of 
mid-summer, we have a very plausible explanation for his 
sudden coUapse. 
*CONCLUSION. 
Your petitioners, therefore, pray that an appeal be aw,arded 
from the decision of the ,Industrial Commission of. Virginia, 
and said decision be reversed and annulled and a final judg-
ment entered by this court disrµissing said claim,. · 
In the event an appeal is awarded, it is requested that.this 
petition be considered as the opening brief for the plaintiffs 
in error. 
A copy of this petition was mailed to Mr. Walter W. El-
liott, attorney for the complainant, at Norfolk, Virginia, . on 
the 1st· day of June, 1943. 
Respectfully submitte¢1., 
WELDING ENGINEERS, INC., and 
AMERICAN EMPLOYERS INSUR-
ANCE COMP ANY, 
By LEON T. SEA WELL, Attorney. 
State of Virginia, 
City of Norfolk, to-wit: 
I, Leon T. Seawell, a practicing attorney in the Supreme 
Court of Appeals of Virginia, do hereby certify that in my 
opwon the final award of the Industrial Commission of Vir-AW~ ":should be reviewed by the 1Sup!eme Court of Appeals 
of ·¥:frginia. . . }" · ~ 
.(~ven under my hand thi$ 2$tl~.::day\of June, 1943. 
-~~±·~.~~·~ . 
.LEON T. SE.A.WELL. 
8 Supreme Court of Appeals of Virg1:11ia 
Dr. K. W. Berblin.ger. 
Subscribed and sworn to be£ ore me this 5th day of June, 
1943. 
Received June 7, 1943. 
JULIA K. GOFF, 
Notary Public. 
J. W.E. 
June 15, 1943. Appeal awarded by the C?urt. Bond $7,000. 
M. B. W. 
RECORD 
Frank D. Shufflebarger (Deceased), Employee; Mrs. Genesta 
Sparow Shufflebarger, Claimant, 
v. 
Welding Engineers, Incorporated, Employer; American Em-
ployers Insuranc~ Co., Insurer. 
Claim No. 638-504. 
Claimant appeared in person. 
Mr. W. W. Elliott, Attorney-at-Law, 406 McKevitt Build-
ing, Norfolk, Virginia, for the Claimant. 
Mr. L. T. Seawell, Attorney-at-Law, Wainwright Building, 
Norfolk, Virginia, for the Insurance Carrier. 
Hearing before Commissioner Deans at Norfolk, Virginia, 
on December 16th, 1942. 
All witnesses having been duly sworn, the following tes-
timony was taken: 
DR. K. W. BERBLINGER. 
By Mr. W.W. Elliott: 
Q. Are you practicing physician in tbe City of Norfolk at 
this time? · 
A. Yes, sir. 
Q. How long have you been a general practitionerT 
A. Since ·July, 1939. 
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Q. Do you know one Frank D. Shufflebarger! 
A. Yes, sir, I have seen him, according t.o my record, on 
.August 21st, 1942. 
Q. For what purpose did he come to your office! 
A. He didn't come to my office, he called me to his home, 
he had grippe with fever and chills. 
page 2 } Q. Did you make examination of him? 
A. Yes, sir, routine physical examination of 
chest, abdomen and head. 
Q. Did he appear to have any symptoms of heart troubleY 
A. No, sir, he did not. 
By Mr. L. T. Seawell: 
Q. Did you examine his heart particularly! 
A. Yes, sir, examined as usually in cases, blood pressure 
and heart and chest. Anybody with fever have to be sus-
picious of pneumonia, for that reason do routine examina-
tion. . 
Q. You came to conclusion he was suffering from attack 
of grippe? 
A. Yes, sir, he recovered in due time. 
Q. Did you see him more than once Y 
A. I saw him later on, about a week or half a week later, 
for release certificate. 
Q. Do you know how long he was confined with that at-
tack of grippe? 
A. I don't know exactly, about a week or so. 
Witness dismissed. 
Bv Commissioner Deans : I understand the dependents 
irt this case are Mrs. Genesta Sparrow Shufflebarger, the wife, 
and two daughters, Lola Viola Shufflebarger who was born 
J u.ne l 9th, 1937, and Mary Elizabeth Shufflebarger who was 
born May 25th, 1936. You are not raising question as to 
marriage or dependency! 
page 3 } By Mr. Seawell: No, sir. 
By Commissioner Deans : It is agreed that the 
<:1ompensation will entitle them to the maximum under the 
law. 
The onlv ouestion is. the man is claimed to have had an 
nccident on Aug·ust 29th. 1942, that he died on the same day 
nnd tl1e onlv nuestion involved is whether the death was 
clue to an accident. 
Rv Mr. Elliott: You admit he died on the job on August 
29th, 1942? 
By Mr. Seawell: I think that is correct. 
10 Supreme Court of Appeals of Virginia 
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By Mr. W. W. Elliott: 
Q. What is your vocation Y 
A. 1307-. 
Q. What is your position, what do you do for a living? 
A. Work for Welding Engineers. 
Q. Were you employed at that particular place at the time 
of the death of Mr. Shufflebarger? 
A. Yes, sir. 
Q. What was your particular dutyY 
A. Boilermaker at that time. 
Q. Where was l\Ir. Shufflebarger working at the time of 
his death? 
A. Inside of boiler drum. 
pag·e 4 ~ Q. What would you say the size of this is Y 
A. I guess 2% feet in diameter. 
Q. Working there he was in very cramped position Y 
A. Yes, sir. 
Q. Was any water in that tank? 
A. About 1/s th inch I guess. 
Q. What was his position, standing up or lying down Y 
A. He was lying down. 
Q. He was at the time doing whaU 
A. Welding. 
Q. In order to weld you have to have an implement to d.o 
it with? 
A. Yes, sir. 
Q. What is that called? 
· A~ Electrode. 
Q. That, as I understand it, is connected up with electric 
wire at some place that furnishes the electricity to do it? 
A. Yes, sir, big generator. 
Q. As it does touch the metal he welds it forms an arc? 
A. Close enough to form arc. . 
Q. What was the immediate thing that was done in refer-
ence to the tank of water before he died, was the water cut 
offY 
A. Put water inside of drum to test it, to see if leak and he 
attempted to weld it up. 
Q. Was that hot or noU 
A. It was in hot weather, I imagine right hot .. 
page 5 ~ Q. Did you see his body? 
A. Yes, sir. 
Q. Have perspiration on him Y 
A. Yes, sir, I think so. 
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Q. That morning before Shufflebarger went to work, did 
you see the implement he was to use, the electrode? 
A. I saw it at the time he went' in there. 
Q. Was it· defective? · 
A. No, sir. 
Q. Did you examine it! 
A. Looked at it, didn't see nothing defective about it. 
Q. Was it repaired before he· went to work 1 
A. Light cord was. 
Q. He used a lig·ht cord too T 
A. Yes,. sir, to make light in there. 
Q. Was that defective f 
A. It had been. 
Q. And it was fixed before went to work? 
A. Took tape and wrapped it. 
Q. Is there anything you know about this that is pertinent 
to the issue that I haven't asked questions about, if I haven't 
asked questions about any vital thing and you know about it 
will you please state it to the Court, 
A. I believe that is all. 
By Commissioner Deans: This man was working 
page 6 ~ on August 29th with these people, what happened 
to him? 
By Mr. Elliott: Ue was killed then and there. 
By Commissioner Deans: What was he. doing? 
By l\'Ir. Elliott: He said he was welding the boiler. 
By Commissioner Deans: 
Q. You say he showed some weakness or accident coming 
out of boiler? 
A. Just fell over. 
By Mr. Seawell: . · 
Q. Mr. Eanes, this drum w_as about what size Y 
A. 2112 feet in diameter. 
Q. How long¥ 
A. I reckon 10 feet long. . 
Q. That drum had been tested before that? 
A. Before that. 
Q. How was it tested? 
A. Put water in it. 
Q. Then it had been drained and went in to :fix this place 
in which. there was a leak 7 
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A. Yes, sir. 
Q. You were not there when he died Y 
A. No, sir. 
Q. Where were you! 
A. On outside of drum. 
page 7 ~ Q. The electrode was passed back to you? 
A. No, sir. 
Q. Mr. Edwards passed it to you! 
A. No, sir. 
Q. Do you remember Mr. Edwards over there passing it 
back to you! 
A. I remember taking the air hose out, I don't remember 
· taking electrode. 
Q. You remember being· in there and if in perfect condi-
tion? 
A. Seemed to be. 
Q. In this drum also you said had air hose! 
A. Yes, sir. 
Q. What was purpose of air hose T 
A. Run smoke out. 
Q. The ·lig·ht cord,-had light in there Y 
A. Yes, sir. 
. Q. You said that the cord had been defective but that you 
had repaired it? 
A. Yes, .sir. 
Q. When did you repair itY 
A. That morning. 
Q. How did you repair iU 
A. Took tape and wrapped it. 
Q. Did you use the cord yourself after you repaired it f 
A. Yes, sir. 
Q. How long did you use iU 
page 8 ~ A. I would say three or four hours. 
Q. You put cord in there for him to use Y 
A. Yes, sir. · . 
Q. When you put it in there for him to use what was the 
condition? 
A. It seemed to be all right. 
Q. The electrode and electric ligl1t cord was all right Y 
A. As far as I know. 
Witness dismissed. 
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DR. C. D. J. MACDONALD. 
By Mr. W. W. Ellbtt: 
Q. Dr. Macdonald, you are City Coroner! 
A. Yes, sir. 
Q. I want to file his report. Dr. Macdonald, did you see 
the body of Frank ShufflebargerY 
A. I did. 
Q. Did you examine it? 
A. I did. 
Q. Of what did he die? 
A. :My opinion after waiting, I held death certificate up, I 
had Mr. Nowitzky make investigation of certain surround-
ing conditions. From the character of the burn on this man's 
body,, my opinion was that the man died of probable electro-
cution. · 
Q. Doctor, they described his body as being damp from 
perspiration Y 
page 9 ~ A. I could not do that. I will say this, dry skin, 
dry condition resistant powers are greater. A wet 
skin and wet surroundings, you take a man steps on a live wire 
in pool of water certainly creates a gTeater conductor. Dif-
ferent voltages, of course, are necessary to have a stronger 
amperage, but it depends on the conducting power of the 
body, that moisture in atmosphere does make a good con-
ductor. 
By Mr. Seawell: 
Q. Where did you view the body Y 
A. I saw the body after taken to the hospital. I haven't 
my books, don't pin me down to any special thing. 
0. Doctor, you were not quite sure that this was electro-
cution? 
A. Not without autopsy. I will explain to you why we 
don't. It has been testified among medical men as to the 
cause of death from elootrocution. We have twelve cranial 
nerves, six of the lower and six in the fourth ventricle of 
the brain. We do in cases, pathological conditions or DJ].dings 
in electrocutions are very few, but we do find in majority of 
death from electrocution a hemorrhage in this fourth ven-
tricle. That the belief is that death is due to paralysis of 
the center that goes to the heart. For this reason sometimes 
when man is knocked out from electrocution by artificial 
respiration can stimulate the brain further, may be stimulated 
and ~1elp the center of respiration. But,. of course, the man, 
14 Supreme Court of Appeals of Virginia 
Dr. C. D. J. ~IJlacdonald. 
when not allowed an autopsy the corner is in bad 
page 10 ~ shape. 
Q. You could have ordered autopsy, could you Y 
A. No, sir, I could not, nobody else involved in death. The 
State of Virginia is very positive. 
Q. You were asked if you wanted autopsy¥ 
A. No, sir, nobody asked me. 
Q. By Mr. Grady! 
A. No, sir, was never. I ~ay have been asked if I could. 
I told him not without the permit of the family. 
Q. The autopsy would have shown Y 
A. Not necessarily, would have been possibility of show-
ing. 
Q. It would have been much more possibility? 
A. From the pathological symptoms. 
Q. In order for that to be electrocution would have to be 
contact with current somewhere 0I 
A. Yes, sir, have to have contact and from that contact 
this is diffused throughout the whole body and then to out-
let · 
Q. Doctor, from what do you base your opinion which you 
·stated that this was probable electrocution t 
A. From the character of the burn. 
Q. _Where did you find that burn Y 
A. I can't tell you, I am not going to tell you. ,Some on 
arm and some on chest. Judge, do you want me to give you 
written opinion f The man was a young man, 32 or 34. The 
thought came to me it might have been a heart condition, 
but at that age and knowing history I don't think so. Never 
got any definite lesion of any heart condition. The 
page 11 ~ man was young and had long handle instrument 
and best guess was that he died from electrocu-
tion. 
Q. As a matter of fact, probably the last twelve months 
had lot of our citizens to drop dead, have we? 
A. Not at 32. 
Q. Lately and unfortunately had a number of them? 
A. 1 think really coronary occlusion has been very much 
abused. I think the answer I would give to the question, I 
don't think as many people die from coronary occlusion as 
put down. 
Q. Will you be sure to write up statement and let us havl' 
iU 
A. Yes, sir. 
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C. B. Gearheart. 
By Mr. Elliott: · Mr. Seawell wrote on September 29th. 
which I believe was one month after the man was dead, re-
questing an autopsy. · 
Witness dismissed. 
MR. C. B. GEARHEART. 
By Mr. W.· W. Elliot.t: 
Q. What is your name Y 
.A.. C. B. Gearheart. 
Q. I believe you a re welder Y 
A. No, sir, boilermaker. . 
Q. Did you work at this particular place at the time of 
his death? 
.A.. Yes, sir. 
page 12 ~ Q. ·were you near the place where he died? 
A. Something like 12 feet from him. 
Q. What knowledge did you :fi.rst have of his deathf 
A. Mr. Eanes told me man passed out in boiler. I went 
in to him. 
Q. Only about 2% feet broad Y 
.A.. Something· like that, may be 3 feet. 
Q. Did you take him out the drum Y 
A. Yes, sir. . 
Q. Was the electrode still running? 
A. I saw flash in dark there since light gone out. I saw the 
flash, I don't know which one it was, electrode or light. Showed 
that one or the other was defective. 
By Mr. Seawell: · 
Q. Mr. Gearheart, did you examine either the light cord 
or the electrode Y 
A. No, sir, I did not. 
Q. When you got there you saw Mr. Shufflebarger lying 
on his stomach at bottom of tank, didn't you Y 
A. ·Yes, sir. 
Q. As to what happened to him, you have no idea, have 
youY 
A. No, sir, I don't know what happened to him, when got' 
him out saw burns on him. 
Q. Where were burns you saw? 
A. As well as I remember, right here (indicating left side 
of chest), large one. · 
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page 13 ~ Q. I.le was lying face down Y 
A. Not at the time I saw him. I didn't see burns 
until took him out. When I saw burns he was not laying on 
stomach, doctor turned him over. · 
By Mr. Elliott: 
Q. Did you ev~r hear Mr~ Shufflebarger complain to you 
of any heart trouble? 
A. None at all, talked to him on job every day. 
Witness dismissed. 
MR. J. E. EDWARDS. 
By Mr. W. W. Elliott: 
Q. Mr. Edwards, what is your position? 
A.· Boilermaker. · 
. Q. Were you working at the time of the death of Shuffle-
barger at the. sam.e place he ·was working? 
A. Yes, sir. · · 
Q. How far were you from him at the time of hi_s death? 
A. Within two feet. · 
Q. Were you inf?ide or outside? 
A. In drum with him. 
Q. What happened T · . 
A. He finished his job and turned and handed me electrode 
to pass- out. to Mr. Eanes and he collapsed. 
_; Q. Di(l_ you .see a flash .in there, in drum? 
A. The flash Mr. Gea!h.eart saw, I passed electrode and 
pulled light cord and that was what flashed up. 
pag·e 14 r Q. Did you ever hear Mr. Sbufflebarg·er com-
, · pla;in of -~ny heart trouble? 
· A~ No, sir. He talked with good sense, he was singing· be-
fore he went in the drum. 
Q. How long had he been in the · drum 7 
A. I would . say three minutes. 
Q. Was his body damp'? 
A. Wet· with perspiration. 
Q. Was any water in the drum? 
A. %th of. ·an inch. 
Q. Do you know enough about electricity to lmow whether 
that made a circuit? 
'A.. I am not ·electrician .. 
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By Mr. Seawell: . . . 
Q. Mr. Edwards, while you were working in this drum y9u 
had the electrode and air hose ·.and. lig·ht cord, is that cor-
rect? 
A. Yes, sir. 
Q. ·wha.t was the condition of all three? 
A. So far as I know was O. K~· 
Q. The air hose was for the purpose of blowing out the 
smoke and the electrode was to repair leak and the electric 
bulb was to give lig·ht to see? 
A. Yes, sir. . 
Q. In the bottom of the drum were there some pipes lay-
ing in there Y 
page 15 ~ A. Yes, sir. 
Q. He had firlisl1ed llis welding? 
A. Yes, sir. 
Q. He passed the electrode back to you i 
A. Yes, sir, he ·started to pass it to me, I never did take 
it, he collapsed before I could take it out of his hand. · 
Q. Where was the light cord?-
A. He was laying on it before h~ collapsed. Had to lay 
down, didn't have room to stand up in there. 
Q. Now, he started to pass the electrode over to you Y 
A. Yes, sir. 
Q. Then he collapsed? 
A. Yes, sir. 
Q. ·when he collapsed did his body fall on this light bulb Y 
A. Yes, sir, the lip;ht bulb was under him. : 
Q. What part of his body was it that came in contact with 
the light bulb then 1 ... 
A. To tell you the truth, I don't know. Laying on 1ight' 
and bulb down between two pipes, I didn't know whether 
weight enough on bulb to break it. . 
Q. You g-rabbed hold of cord and pulled it frQm under-
neath him? 
A. Yes, sir, I tried to hold him up, he drew his knees up, 
I pulled the light cord in two. . 
Q. You were afraid th~ light would burn him Y 
page 16 ~ A. I didn't know whether the light would elec-
trocute him. · 
Q. The light was still burning? 
A. Yes, sir, when cord was pulled in two. . . 
Q . .You pulled the cord in two · and the light was burning 
at the time you pulled the cord in two? . ·, 
A. Yes, sir. 
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Q. You didn't pull cord in two until after he collapsed? 
A. That is right. 
Q. The bulb didn't break Y 
A. No, sir. 
By Mr. Elliott: 
Q. Was that bulb, was that the same one the witness spoke 
of as havin~ been repaired Y 
A. Yes, sir. 
Q. Been burning in there? 
A. Yes, sir. 
Witness dismissed. 
MR. LOUIS J. YOURTH. 
By Mr. W.W. Elliott: 
Q. Mr. Yourth, what do you do for a: living! 
A. Boilermaker. 
Q. Were you at the time present at Mr. Shufflebarger's 
death, at the same place! 
A. Yes, . sir. 
Q. How far from him Y 
A. About 20 feet above boiler. 
page 17 ~ Q. What was first knowledge that he had been 
· killed? 
A. I heard Mr. Eanes call out that somebody passed out 
in boiler. I climbed in. · 
Q. You tried to take him out! 
A. Yes, sir. 
Q. Was any water in the bottom of the boiler? 
A. Yes, sir. 
Q. What was his position in there? 
A. I could not see the man, because I was feeling. 
Q. I understand the boiler is about 2% feet in diameter 
and 10 feet long! 
A. It is more than 10 feet. 
Q. Then he could only lie down in such a space Y 
A. Yes, sir. 
Q. Did you see the electrode there he had been working 
with? . 
A. No, sir. 
Q. Did you see the electric bulb that gave light to them T 
A. No, sir. 
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. Q. Did you see Mr. Shufflebarge.r that morning be'f ore he 
went to work? 
· A. Yes, sir. . 
Q. Was he apparently in good health T 
A. Yes, sir, was singing. . 
Q. Ever hear him complain of heart trouble? 
A. No, sir. 
page 18 ~ By Mr. Seawell: No questions. 
vVi tness dismissed. 
By Mr. Elliott: I want to prove by Mr. Nowitzky that he 
went clown there and examined the body and that it was case 
of electrocution, and that further, that he went to the people's 
office to see about this electrical arrangement and that it had 
been repaired and they told him it was repaired between the 
man's death and the time he saw it. 
. By Commissioner Deans: Mr. Seawell, you are not willing 
to take that statement? 
By Mr. Seawell: No, sir, Mr. Nowitzky could not tell 
wl1cther electrocution or what it was. 
By Commissioner Deans : I don't know whether call as 
expert. I will let you take his deposition and notify Mr. 
Seawell. 
Mr. Seawell, you make motion that the insurance carrier 
made request for autopsy? 
By Mr. Seawell: Yes, sir. I wish to call attention to let-
ter which was written to Mrs. Shufflebarger, received letter 
from her with her signature, delivered to her on September 
3rd, 1942, requesting that autopsy be made after the talk 
with Dr. Macdonald and he had referred to his 
page 19} other figures. W~ desired to have this done in in-
terest of this. If the autopsy showed that this was 
case of electrocution, and under the circumstances we didn't 
see any other way of determining it, then it should be case 
of compensation, but if autopsy showed that it was not, that 
tl1is burn was found after he collapsed and was lying with 
his chest on the light, at which time the light was still burn-
ing, then this presents another question entirely. After that 
I took it up with Mr. Elliott, quite sometime after that, at-
t<~mpted to get autopsy. That is dated the·29th of September. 
The first was refused and the second was refused. The first 
was fiye days after the death. · · 
~~ I 
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I make request of the Commission and I -desire now to re-
new that request. I am advised by Dr. Andrews, with whom 
we conversed, that they think they can still secure something 
from an autopsy. Our position is, we don't want to get out 
of any obligation we owe and if this autopsy can throw any 
light at all on the question of death, then we oug·ht to have 
it in the interest of justice both to the widow and to us. 
By Commissioner Deans: That is your entire case? 
By Mr. Seawell: Yes, sir. 
By Mr. Elliott: Prove by Dr. Macdonald that 
page 20 ~ he suggested autopsy at the time of death. 
· By Commissioner Deans : I pref er to put claim-
ant on stand about this letter of September 3rd. 
MRS. GENESTA SPARROW SHUFFLEBARGER, 
· -Claimau t. 
By Commissioner Deans: 
Q. You heard Mr. Seawell state that Mr. Grady, represent-
ative of the insurance company, requested of you an autopsy 
of your husband; they wrote such a letter? . 
A. Yes, sir, he did. 
Q. Do· you recall what day that was received Y 
A. No, sir. 
Q. Here is return card receipt, is that your signaturei 
A. That is my signature, I didn't sign for it. 
Q. You g·ot the letter? 
A. Yes, sir. 
Q. Do you know what day you got it? 
A. I have the letter. 
By Mr. Elliott: . 
Q. Was any interim between the time the letter got to house 
and you actually got it, 
A. I just noticed letter, that is all. 
By ·Commissioner Deans: 
Q. Why was it you didn't permit the autopsy! 
A. I would have in the :first place but after he was buried 
I didn't want it. I would have if asked me to start with. 
Witness dismissed. 
page 21 } Bv Mr. Elliott: Mr. Seawell wrote that the 29th 
of September, I wrote letter back telling him in-
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asmuch as this offer was made at "the time and Mr. Shuffle-
bp.rger has been buried for sometime, she will not again vol-
untarily give her consent. · · 
Note: Letter of Mr. Leon T. Seawell to Mr. W.W. Elliott, 
dated September 29th, 1942, is filed as Exhibit No. 1. 
Copy of letter from Mr. ·W. ·W. Elliott to Hughes, Little 
and Seawell, dated October 8th, 1942, is filed as Exhibit No. 2. 
Case ended. 
page 22} EXHIBIT NO. 1. 
Law Offices of 
HUGHES, LITTLE & SEA WELL 
Wainwright Building 
Norfolk, Virginia, September 29, · 1942. 
Welding- Engineers, Inc. 
F. D. Shufflebarger, 
August 29, 1942. 
1\fr. W. W. Elliott, 
Attorney at Law, 
Norfolk, Virginia. 
Dear Sir:-
VVe understand that you are acting as attorney for Mrs. 
Shufflebarger, the widow of Franklin D. Shufflebarger, de-
~eased. We represent the .American Employers Insurance 
Oomnany. which carries the compensation insurance upon 
"\Velding Engineers, Inc., the former employer of Mr. ·Shuf-
flebarger. On behalf of the insurance carrier we are writing 
to ask for permission to have an autopsy performed upon the 
body of the deceased, at which ~u.topsy we shall be very glad 
for vou to have your own physician present. 
The position of the insurance carrier is that it does not 
wi~h to evade any responsibility w~ich is incumbent upon it 
1mcler its coverage. On the .other band. it does not feel that 
it i;;hould he called upon to assume a liability, if one does not 
f\~ist. under its carriage. Therefore, we feel that it is en-
titled to know whether or not this death was the result of a 
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cause· for· which the insurance carrier is respon-
page 23 ~ sible. · · 
· Please let me have your answer as promptly as 
you can so that we may take what we may deem to be ap-
propriate steps. 
Yo.urs very truly, 
(Signed) LEON T. SEA WELL. 
S-G G. 
page 24 ~ EX:HIBLT NO. 2. 
October 8, 1942. 
Messrs. Hughes, Little & Seawell, 
Attorneys at Law, 
Wainwright Building, 
Norfolk, Virginia. 
Re: F. D. Shufflebarger 
Dear Sirs:- · 
I have def erred answering your letter of September 29th, 
in order that I might talk to Mrs . .Shufflebarger who has been 
out of town. 
The Coroner's Office assures me that at the time of Mr. 
Shufflebarger's death, they. offered an autopsy but that it 
was· refused, it appearing that it does not come within the 
purview of the duties of the coroner to make such an examina-
tion and that he is permitted to make a charge for this 
service. 
Inasmuch as this offer was at the time made refused and 
Mr. Shufflebarger has been buried for some time, her posi-
tion is that she will not again voluntarily give her consent to 
such a proceeding and will only permit it if some proper au-
thority order~ it done. 
Yours very truly, 
WWE/W W. W. ELLIOTT. 
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Leon N owitzky. 
pag·e 25 } Mrs. Genesta Sparrow Shufflebarger 
310 Atlans Avenue 
Norfolk, Virginia (Claimant) 
vVelding Engineers, Inc. 
Army Base 
Norfolk, Virginia. (Employer) 
American Employers' Insurance Co. 
National Bank of Commerce Bldg. 
Norfolk, Virginia (In~urer) 
Claim No. 638-504. 
Deposition of Leon Nowitzky taken at the office of W.W. 
Elliott, 406 McKevitt Building, Norfolk, Virginia, in pursu-
·ance to an understanding had between counsel and approved 
by the Compensation Commission of Virginia, in the matter 
of Genesta Sparrow Shufflebarger 1,. Welding Engineers, 
Inc. 
Present: W.W. Elliott for plaintiff; Leon T. Seawell for 
defendant. 
STIPULATION BETWEEN COUNSEL. 
That the said Leon Nowitzky is connected with the Police 
Department of the City of Norfolk and assigned to the Coro-
ner's Office as Coroner's Investigator. 
MR. LEON NOWITZKY. 
Examined by W. W. Elliott: 
Q. Mr. Nowitzky, were you called upon .to go _to the place 
and shortlv after the death of Frank D. Shuffle-
page 26 r barger in the pursuance of your duties as Coroner's 
Investigator? 
A. I was but it was the next day. 
Q. Please state in your own way the result of your inves-
. tigation 1 · . . . 
· A. I went to the Welding Engineer's, Inc., at the Army 
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Base on Hampton Boulevard and interviewed the Foreman 
and a man named James W. Edwards. I think the Fore-
man's name was Grady but am not positive. My purpose was 
to look over the place of the death of Shufflebarger for the 
purpose of getting what evidence might have been there. 
While in the office, I noticed on the desk of this gentleman, 
an elootric cord which had been repaired and had not been 
used since, but showed no signs of c.arbon coming in contact 
with electric current. I asked this gentleman, who was Fore-
man or Superintendent, whose office I was in at the time, 
if that was the electric cord used by Shufflebarger at the 
time of the accident. He said it was.· I asked him why it 
was repaired before we had a chance to look it over and he 
said he did not know we wanted to look it over and. picked 
the cord up and showed me where it had been repaired and 
informed me that it was broken at that point which was just 
below the connection on the end of the wire. There being 
nothing else that I could do other than go out to the ship 
that was under construction at the time where I interviewed 
Mr. Edwards, and was invited to go up on the ship but did 
not think it was necessary, as the physical evi-
page 27 ~ dence, if any, had been removed. 
· Q. Did you learn whether or not the repair made 
to the cord was after the death 01~ before the death of Mr. 
Shufflebarger? 
This and all other information based upon the statements 
made by others is objected to and the answers requested to 
be stricken from the rooord. 
A. After, so I was informed by the Superintendent or Fore-
man. Had the repairs not been done to the cord I would have 
held same for evidence. 
Examined by Mr. Leon T. Seawell: 
Q. Who was this Superintendent or Foreman to whom you 
refer? 
A. I have a note at the foot of my report that I think the 
name was Grady but. it was the man in charg·e of this job 
when I arrived on the scene. · 
Q. Did you talk with Mr. Edwards? 
A. I did. 
Q. Diel be tell you that he was working· with iS.hufflebarger 
on this particular piece of work at the time of the deathf 
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A. He did. 
Q. Did he tell you that he broke this cord while pulling 
the light bulb from under Shufflebarger after Shufflebarger 
collapsed? 
A. He did not. He told me that Shufflebarger was lying 
on the electric bulb and that he saw burns on him 
page 28 ~ but I never questioned him about this because I 
knew nothing about it. 
And further this deponent saith not. 
(Signed) LEON NOWITZKY. 
State of Virginia, 
City of Norfolk, To-wit: 
I, Hazel Willoughby, a Notary Public in and for the City 
aforesaid, in the State of Virginia, whose commission expires 
October 15, 1946, do hereby certify that the foregoing· depo-
sition of Leon N owitzky, was taken, subscribed and sworn 
to before me this the 30th day of December, 1942. 
Given under my hand this the 3oth day of December, 1942. 
(Signed) HAZEL WILLOUGHBY, 
Notary Public. 
page 29 ~ Frank D. Shufflebarger (Deceased), Employee, 
Mrs. Genesta Sparrow Shufflebarger, Claimant, 
v. 
vVeldin_g Engineers, Incorporated, Employer, American Em-
ployers Insurance Co., Insurer. 
Claim No. 638-504. 
January 21, 1943. 
Claimant appeared in person. 
Mr. W. W. Elliott, Attorney-at-Law, 406 McKevitt Build-
ing, Norfolk, Virginia, for the Claimant. 
Mr. L. T. Seawell, Attorney-at-Law, Wainwright Building, 
Norfolk, Va., for the Insurance Carrier. 
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Hearing before Commissio~er Deans at Norfolk, Virginia, 
on December 16th, 1942. 
_DEANS, Commissioner, rendered the opinion. 
Frank D. Shufflebarg·\~r was in the employ of Wek~ing En-
gineers, Incorporated, at the Army Base at Norfolk as a 
welder and the average weekly wage was such as would en-
title total dependent to the maximum weekly compensation 
of $18.00. Mrs. Genesta Sparrow. Shufflebarger· filed appli-
cation with this Commission on October 9th, 1942, alleging 
that defective wire caused a short circuit and the deceased 's 
feet being in water he was el~c.trocuted, leaving as dependents 
the widow and Lola Viola, a daughter, age 3, and Mary Eliza-
beth, another daug·hter, age 5. The employer's insurance car-
rier refused to make voluntary payment of compensation on 
the g-round that death was not due to electrocution or indus~ 
trial accident but to natural causes. 
page 30 ~ Gustava Eanes, a boilermaker for the defend-
ant company, testified the deceased was working in 
a· boiler drum which was a tank about 10 feet long and 2% 
feet in diameter. There was probably about %th inch of 
water in the bottom of the tank. As there was a leak in the 
tank water had been placed therein so as to locate the place 
that was leaking, after which the water was withdrawn, an 
air hose was placed in the tank so that air ventilation could 
be furnished, as well as to blow the smoke out that would 
be caused by the electric arc in the welding process. There 
wns an electric lig·ht. cord which was run into the tank so as 
to iurnish the light for the welder and then there· was an 
-electric cord to which the electrode was attached and when 
the electric current was passed through the cord and the elec-
trode an arc resulted which would melt the electrode and act 
as a sealer to the place in the side of the tank which was 
leaking. The deceased crawled into this tank inasmuch as 
there was only· 2112 feet in diameter and was lying down 
while in the process of welding. He was lying on the elec-
tric light cord, had completed the welding and another work-
man was ready to receive the cord to which the electrode 
was attached as it would be passed back from the deceased 
and it would then be withdrawn from the tank and the de-
ceased himself would back out of the tank. He was in the 
act of passing the electrode to the other workman when he 
collapsed. The accident occurred on August 29th· and, ac-
cording to Eanes, the weather was right hot and the deceased 
had been perspiring. The light cord had been defe~tive but 
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the place where it was defective had been repaired 
page 31 ~ with tape just before it was used by this crew. 
This witness was on the outside of the drum and 
a Mr. J. E. Edwards was the one that was in the drum just 
back of the deceased who was in the act of receiving the elec-
trode when the deceased collapsed. The air hose had al-
ready been withdrawn when they were in the act of with-
drawing the cord and the electrode from the tank. This wit-
ness had used this light cord about three or four hours after 
he had repaired it that morning and it then seemed to be in 
satisfactory condition. 
C. B. Gearl1eart, boilermaker, was standing about· twelve 
feet from the deceased when he died. Eanes had informed 
him that Shufflebarger had passed out while in the boiler and 
this witness, Gearheart, was the one who helped take him out 
of the boiler or drum. He was asked if the electrode was 
still running and replied : ' 'I saw flash in dark there since 
light had gone out. I saw the flash, I don't know which one 
it was, electrode or lig·ht. Showed that one or the other was 
defective.'' He did not make examination of the electrode 
or light cord later. This witness did not know what had 
happened to Shufflebarger, the deceased, as he was lying on 
his stomach when he first observed him in the tank and when 
he was withdrawn from the tank he observed a large burn 
on the left side of his chest. He had never heard the deceased 
make any complaint of heart trouble prior to this time. 
J. E. Edwards, boilermaker, testified he was within two 
feet of the deceased at the time he collapsed as both were in 
the drum. He was just back of the deceased who 
page 32 ~ had flnished his job and was in the act of handing 
to this witness the electrode to pass out the tank 
to Mr. Eanes when he collapsed. He was asked if he saw a 
flash in the drum and replied that the flash that Mr. Gear-
heart saw was when this witness passed the electrode and 
pulled the light cord and that was when there was a flash. 
He had never heard of the deceased complaining of any heart 
condition and observed that morning that he talked with good 
Reuse and was singing as customary before he went into the 
dmm. He was only in the drum about three minutes. His 
hodv was damp and there was probably, according to his es-
timate, about %th of an inch of water in the bottom of the 
tank. As far as he knew the condition of the air hose, light 
rord and electrode were 0 .. K. The deceased was lying; on 
the lig·ht cord and had just. started passing the electrode to 
this witness when he collapsed, and this witness observed 
the deceased 's body fell on the light bulb. As there were 
28 Supreme Court of Appeals of Virginia 
some pipes in the bottom of the tank or drum, the light bulb 
fell down between two pipes so that this witness did not know 
whether the deceased's weight was sufficient to break the 
bulb or not and he grabbed hold of the cord and pulled it from 
underneath the deceased and in doing so he pulled the cord 
in two. The light was stiJl burning when he pulled the cord 
in two. 
Louis J. Yourth, a boilermaker, was 20 feet from the boiler 
when he first had knowledge of this incident. He had heard 
Mr. Eanes call out that somebody had passed out in the 
boiler and he went to assist in bringing the vie-
page 33 ~ tim out. There was water in the boiler and work-
men could only lie down in the space which was 
21h feet in diameter. He saw the deceased that morni~g, ?b-
servecl he was apparently in good health and he was smgmg 
as usual and never heard him complain of heart trouble. He 
did not see the electric bulb nor the electrode the deceased 
had been working with. 
Dr. K. W. Berbling·er, a practicing physician of the City 
of Norfolk, testified that he has been the deceased 's physi-
cian since July, 1939, that on August 21st, 1942, he attended 
the deceased at his home and at that time he had grippe with 
fever and chills. He made the usual routine examination 
of the chest, abdomen and head, found no symptoms of heart 
trouble but because of the fever he was suspicious of pneu-
monia and for that reason made routine examination. He 
diag·nosed the condition as grippe and the patient recovered 
in due time. He saw him about three or four days after Au-
gust 21st and gave him release certificate indicating· recov-
ery of this condition. · 
Dr. C. D. J. Macdonald, the Coroner, testified that be made ., 
examination of the body of Frank Shufflebarger, that he held 
up death certificate as Mr. Leon Nowitzky of the Police De-
partment of the City of Norfolk, assig·ned to the Coroner's 
Office as investigator, was to make a further investigation. 
From the character of the burn on the victim's body it was 
his opinion that he died of probable electrocution. It was de-
scribed to him the deceased 's body was damp from perspira-
tion and that it is ~enerally lmown that a wet skin 
page 34 ~ and wet surrounding·s is a better conductor for 
electric current. He did not examine the body, 
however, until the deceased had been taken to the hospital. 
No autopsy was done as no one else was involved iri the 
death. It ~vas his opinion that the autopsy would not neces-
sa rilv have shown the cause of death but it would have been 
possible for it to have so shown. The coroner based his 
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opinion as to probable electrocution on the character of the 
burn. The deceased was a young man 32 or 34 years of age 
and this would rule out the supposition that it was heart 
condition. He was using the electric instrument and the best 
guess that he could give was that electrocution was the cause 
of death. 
The employer's insurance carrier desired an autopsy so 
as to determine the cause of death. The widow testified, how-
ever, that the request was not made until after burial had 
taken place and explained that she would have granted the 
autopsy if it had been requested before burial but after burial 
she did not want it done. 
Leon N owitzky, an employee of the Police Department of 
the City of Norfolk assig'lled to the Coroner's ,Office, made 
statement which was filed with tho Commission to the effect 
that the electric cord had been repaired between the time of 
the acc-ident and when he made his investigation on . the fol-
lowing day. 
The above constitutes the evidence. The testimony of Dr. 
Berhlingcr and that of the coroner both rule out heart con-
dition as the cause of death. The evidence as a 
page 35 ~ whole indicates that this employee was working· in 
this drum, 21h feet in diameter and 10 feet long, 
there was some water in the bottom of it and his clothes were 
damp. He had just repaired a leak with the electrode and 
was passing the cord, to which the current was furnished to 
the electrode, to anotl1er workman, and at the same time was 
lying . on the light cord when he collapsed. There is nothinp: 
to indicate that death was due to causes other than that of 
electrocution. The widow was asked to permit an autopsy 
and g·ave a satisf actorv reason for not complying with the 
request, that is that the body had been interred, that had 
request been made before burial she would have complied. 
See Hinton v. Vir,ginia-Ca.rolina Chemical Co., 9 0. I. C. 200, 
which presents facts very similar to those under considera-
tion. Compensation was awarded for dea.th due to electro-
cution. 
The finding is made that Frank D. Shufflebarger sustained 
injuries by accident a rising out of and in . the course of his 
cmplovment with Welding Engineers, Incorporated, on Au-
r·u.st 29th, 1942, due to electrocution and which resulted in 
cleath. An award will be entered in favor of Mrs. Genesta 
Sn arrow Shufflebarger for the joint .and equal use of her-
~elf and Lola Viola and Mary Elizal>eth Shufflebarg·er, at 
tl1e rate of ~18.00 per week, payable every four weeks, begin-
ning· Aug·ust 29th, 1942, and to continue for the period of three 
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hundred (300) weeks from date of accident, unless subse..: 
quent conditions require a modification. All past 
page 36 } due compensation will be paid upon receipt of this. 
award and subsequent payments will be made 
every four weeks thereafter. In addition the employer will 
pay burial expenses not to exceed $150.00. 
The claimant was represented by W. W. Elliott, Attorney-
at-Law, Norfolk, Va., and a fee of $300.00 is allowed him to 
be deducted out of the aforesaid award. 
page 37} DEPARTMENT OF WORKMEN'1S COMPEN:-
SATION . 
.INDUSTRIAL COMMISSION OF VIRGINIA 
RICHMOND 
Claim No. 638-504 
Case of: Frank D. Shufflebarger 
Accident 6-9-42.· 
NOTICE OF A WARD 
To : Welding· Engineers, Inc. 
(Employer) 
Army Base 
Norfolk, Virginia 
and: Mrs. Genesta Sparrow 
Shufflebarger, et als., 
(Claimant) 
310 Atlans Avenue 
;Norfolk, Virginia 
and: American Employers In-
surance .co .. (Insurance 
Carrier) 
National Bank of iCom-
merce Building 
Norfolk, Virginia 
Date : J a.nuary 21, 1943. 
W. W. Elliott, Attorney R 
406 McKevitt Building 
Norfolk, Virginia 
L. T. Seawell, Attorney R 
Wainwright Building 
Norfolk, Virginia · 
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You are hereby notified that a hearing was· held in the 
above styled case before Deans, Commissioner, at Norfolk, 
Virg·inia, on December 16, 1942, and a decision rendered on 
January 21, 1943, di rooting an award of compensation in fa-
vor of the dependents of the deceased employee, as follows: 
To Mrs. Genesta Sparrow Shufflebarger, $18.00 per week 
for the joint and equal use of herself and the infant depend-
ents: Lola Viola and M:ary Elizabeth Shufflebarger, pay-
able every four weeks, beginning August 29, 1942, and to 
continue for a period of three hundred (300) weeks, unless 
subsequent conditions require a modification. All past due 
co~pensation will be paid upon receipt of this 
page 38 ~ award and subsequent payments made every 4 
· weeks. 
It is directed that the sum of $300.00 be deducted from the 
compensation above awarded and paid to Attorney W. W. 
Elliott for services rendered claimant. 
To proper parties, the costs of all medical, surgical and 
l1ospital expenses, if any, incidental to the injury which caused 
the death of the decedent and burial expense not to exceed 
the sum of $150.00. 
Attest: 
INDUSTRIAL COMMISSION .OF VIRGINIA 
PARKE P .. DEANS, Chairman. 
W. F. BURSEY, Secretary. 
page 39 ~ Frank D. Shufflebarger (Deceased), Employee, 
Mrs. Genesta Sparrow Shufflebarger, Claimant, 
v. 
Welding Engineers, Incorporated, Employer; American Em-
ployers Insurance Company, Insurer. 
· Claim No. 638-504. 
. . ' 
May 12, 1943~ 
W. W. Elliott, Norfolk, Virginia, for the· claimant. 
L. T. Seawell, Norfolk, Virginia, for the defendant. 
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Review before the. full Commission at Richmond, Virginia, 
May 10, 1943. 
ROBINSON, Commissioner, rendered the opinion. 
This case came up on review before the full .Commission 
upon application filed by the attorney for the defendant on 
January 23, 1943. 
· Upon full consideration of the testimony, the oral argu-
ments of both attorneys, and a thorough examination of the 
entire record, the full Commission is of the opinion that there 
is no error in the opinion of Chairman Deans as set out in 
the award of January 21, 1943. 
The full Commission is of the opinion that the findings of 
fact and the conclusions of law as set out in the opinion of 
Chairman Deans under date of January 21, 1943, are correct 
and the same is hereby adopted and affirmed as the opinion 
of the full Commission. 
page 40 ~ DEPARTMENT OF WORKMEN'S COMPEN-
SATION. 
INDUSTRIAL COMMISSION OF VIRGINIA 
RIOHMOND 
Claim No. 638~504 
NOTIC:m OF A WARD 
Case. of: Frank D. Shufflebarger 
Accident 8-29-42. 
To : ,v elding Engineers, Inc. 
(Employer) 
Army Base 
Norfolk, Virginia 
Date: May 12, 1943. 
W. W. Elliott, Attorney R 
406 McKevitt Building 
Norfolk, Virginia 
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and: Mrs. Henesta Sparrow 
Shufflebarger, et als., 
( 1Claimant) 
310 Atlans Avenue 
Norfolk, Virginia 
and: American Employers In-
surance .Co. (Insurance 
Carrier} 
National Bank of Com-
merce -Building 
Norfolk, Virginia 
L. T. Seawell, Attorney R 
Wainwright Building 
Norfolk, Virginia 
You are hereby notified that a Review was held in the above 
styled case before the Full Commission at Richmond, Vir-
ginia, on May 10, 1943, and a decision rendered on May 12, 
1943, by Robinson, Commissioner, adoptin~ the Findings of 
Fact and Conclusions of Law of the Heanng Commissioner 
as those of the Full .Commission and affirming the award of 
January 21, 1943. 
INDUSTRIAL COMMISSlON OF VIRGINIA 
PARKE P. DEANS, Chairman. . 
Attest-: 
W. F. BURSEY, Secretary. 
page 41 ~ I, W. F. Bursey, Secretary of the Industrial 
Commission of Virginia, hereby certify that the 
foregoing, according to the records of this office, is a true 
and correct copy of statement of findings of fact, conclusions 
of law and other matters pertinent to the question at issue 
in Claim No. 638-504, Frank D. Shufflebarger (Deceased), 
Employee, Mrs. Genesta Sparrow Shufflebarger, Claimant, 
versus Welding Engineers, Incorporated, American Employ-
ers Insurance Company, Insurer. 
I further certify that Mrs. Genesta Sparrow Shufflebarger, 
through counsel, was notified that Welding Engineers, Inc., 
and American Employers Insurance Company did request 
the Secretary of the Industrial Commission of Virginia to 
furBish certified copy of the record, including the evidence, 
34 Supreme Court of Appeals of Virginia 
for the purpose of an appeal to the Supreme Court of Ap-
peals of Virginia. 
I further certify that, as evidenced by United States Postal 
Registry return receipt card, counsel representing the em-
ployer and its insurance carrier received on May 13th, 1943, 
copy of award of the Industrial Commission of Virginia, 
dated May 12th, 1943. 
-Given under my hand and seal of the Industrial Commis-
sion of Virginia this the 4th day of June, 1943. 
(Seal) W. F. BURSEY, 
Secretary Industrial Commission of Virginia. 
A Copy-Teste : 
M. B. WATTS, ·C. C. 
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